OT3bIB
HAY4YHOro pyKoBoJuTeNs Ha aucceprauuio [llnmanosny EnnsaBers
BiiannmuposHbl Ha Temy «CMmsiryatolime Haka3aHue 06CTOsTeIbCTBA,

HE MPEAYCMOTPEHHBIC POCCHHCKUM YTOJIOBHBIM 3aKOHOIATEILCTBOMY,
TPECTABICHHYIO Ha COUCKAaHHE YUEHOI CTeNeHH KaHau/aTa IopHAHYeCKMX HayK
1o crelHanbHocTH 5.1.4. YronoBHO-paBoBbie HAYKH.

Omck: Omckas akanemus MBJ] Poccun, 2023.

Huccepraums  E.B. [lumanosuu rnpejacrapiser cobOH 3aKOHYEHHOE,
CAMOCTOSITCJILHOS,  TBOPYECKOE M  OpUTHHAJbHOE HAy4dHOE MCClie[l0BaHHe,
AKTYaJIbHOCTh KOTOPOIO HE BBI3BIBAET COMHEHHSI H KOTOPOE COJICPIKUT pelieHHe
3a/1a4, HMCIOIIMX CYIIEeCTBEHHOE 3HaYeHHe /Ul HayKH YrOJIOBHOTO MpaBa.

Pabora nanncana aBTopoM eMHOIMUHO, COACPIKUT COBOKYMHOCTD HAYYHbIX
PE3yJIbTATOB, OTIMYAIOLIMXCS HOBM3HOW M 00JaJalolMX TEOPEeTHYECKOH MU
NMPAaKTHYeCKOH  3HaYMMOCThIO.  [lpexbsiBisieMbM  TpeGOBaHMSIM — OTBEYACT
TEOpeTHYeCKas, HOPMATHUBHAs W OSMIUpHYeckass OCHOBBI aucceprauuu. Tak,
OMIMpHYECKas OCHOBAa Cc(OpMHpOBaHAa ¢ y4eToM O00OBEKTa W  MpeaMmeTa
MCCIICNIOBAHHUST M BKJIIOYAeT [aHHbIE, TMOJy4eHHble B pe3yJbTaTe H3yueHHs
500 npuroBopoB ¢ NpUMEHEHHEM CMSTYAIOMX OGCTOSTENLCTB, He yKa3aHHbBIX B
3aKOHE, BbIHECEHHBIX cynamu Poccuiickoit ®Menepaunu B nepuon ¢ 2016 r. mo
2020 r.; cratuctuky Cyne6GHoro genapramenta npu BepxoBHom Cyne Poccuiickoii
Genepaunn 3a 2015-2022 rr.; cBeaeHHUs, MOJTyYeHHbIE NpH aHKETUpPOBaHUH 99
cyneit Omckoit u Mpkyrckoit obnacteid, pecry6iuk Muryweruss u Kowmu,
KpacHostpckoro kpas 1o Bonpocam, KacaromuMes CMSrYaoIMX 06CTOSTENbCTR.

CrpykTypa paGoThl MO3BOJIMJIA PEIIMTH MOCTABICHHbIE 3aja4un, Gaaronaps
yemy Oblia JIOCTMIHYTa Hellb HcclenoBanns. OCHOBHbBIE MOTOKEHUS U BBIBO/IbI,
H3NOKEHHBIC B JHCCEPTALMHM, HAYYHO aApryMEHTHPOBAHbI M  MOAKPEMIEHbI
OMIHPUYECKUM aHATUTHYECKUM MaTepPHasIoM.

C 2015 r. no 2022 r. nonsi MpPUMEHEHHs CMAMYAIOLINX 00CTOSTENLCTB K
OCYKAEHHBIM yBennuunack ¢ 57 no 88%. I[Mpu >ToMm couckarens NyTeM aHalu3a
MPUTrOBOPOB YCTAHOBHUI, YTO B OONIBLIMHCTBE Cyyaes (67,65%) CYbl IPUMEHSITH

CMsT4aromue HaKa3aHue O6CT05ITC.HBCTB&, HE MPpENYCMOTpPEHHEIE pOCCHﬁCKHM
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YTOJIOBHBIM 3aKOHOJAATE/NbCTBOM, Ha OocHOBaHMM 4.2 cT. 61 YK P®. B obueii
CJIOKHOCTH CylaMH B NPOAHAIM3MPOBAHHBIX MPUIOBOpax ObLIO MpUMEHEHO 48
Pa3sINYHBIX  (OPMYTMPOBOK CMSIYAIOLIMX OOCTOSTENLCTB, 35 M3 KOTOPBIX He
MPEAYCMOTPEHbl  YrOJOBHBIM 3aKOHOM. OJHAKO TOPSIOK OTHECeHMS] TaKHX
OOCTOSITENLCTB K CMSMYAIOMMM B 3aKOHE YeTKO He OrOBOPEH, 9TO MONHOCTHIO
3aBHCHT OT NMPABOCO3HAHMUS U OTIBITA CYJIEH.

B Hayke yrosoBHOro mnpaBa OTCYTCTBYeT eIMHBIIf MOAXOA K Y4YeTy
CMATYAIOIIMX 00CTOATENBLCTB, He MpPelyCMOTPeHHbIX B 3akoHe. He onpeaeneHo u
X MECTO B CHCTeME CMsIryalolMX HakazaHue obcrositesibeTB. [Iponoskaercs
AUCKYCCHSI OTHOCHTEJIBHO CYLIECTBOBAHMSI OTKPBLITOrO [MEpPeYHsl CMSIr4aroLuX
Haka3aHWe OOCTOATeNbCTB. B oTAenbHOM HM3ydeHMM HYKAaluCh MpPAaKTHKA
NPUMEHEHHS  CylaMH  CMATYaloUIMX  Haka3aHue  OOCTOSITeNbCTB,  He
NPEeayCMOTPEHHBIX 3aKOHOM, M YCIIOBHS y4yeTa HeKOTOpbIX M3 HUX. TpeboBanach
KOPPEKTHPOBKA THUIOBBIX CMSTYarOIUX 00CTOATENBCTB M3 mepeyns 4. 1 cT. 61 YK
P® Ha ocHOBaHMM aHANM3a IPUMEHEHHS CyAaMH CMSAMYAIOLIMX OOCTOSTENbCTB, He
YKa3aHHBIX B 3aKoHe. Heobxom1mo 6b110 paccmoTpeTs ntble HopMbl O61ieii yacTu
YK PO, oanuM W3 ycioBHil NpUMeHEHHS KOTOPBIX SIBISETCS HAJIHUHe
CMSTYaloIMX 00CTOSTEIBCTB.

[pennpunsteiii E.B. IllumanoBuy ananuz npobem, CYUIECTBYIOLLUX B
periaMeHTauMd M NpPaKTHKE  NpUMEHEHHs  CMAMYalolMX  HaKa3aHHe
00CTOSATENBCTB, He NpeyCMOTPEHHBIX POCCUMCKHM YTOJIOBHBIM
3aKOHOIATEILCTBOM, a TaKkke (POPMYIMPOBAHHE KOHKPETHBIX MpPEeOKEHHH ¢
UENbI0 WX  yCTPAaHEHMs  NPEACTAaBISETCSs  BeCbMa  CBOEBPEMEHHBIM U
3aCJ1y)KMBAIOLUM MOIEPIKKH.

[IyTeM peTpocrneKTHBHOIO aHaliW3a HOPM O CMSTYAIOLIMX HAKA3aHHe
00CTOATENBCTBAX € JIOPEBOJIIOLMOHHOTO [EpHOAA [0 HACTOALLEro BPEMEHU
JMCCepTaHTOM ObLIa BBISBJEHA TEHAEHUMS K pa3sTPaHUYEHMIO CMATYAIOLIHX
HakaszaHWe OOCTOSTENLCTB, IMpPEIYCMOTPEHHBIX W  He NpeayCMOTPEHHBIX
YTOJIOBHBIM 3aKOHOM, C MOBBIIIEHHEM 3HAYEHHMs MepBbIX. JIAHHYIO TeHAEHLMIO

E. B. [llumMaHOBAY paccMaTpHBaeT Kak 3acily KUBaIOLLy IO MO IEPIKKH.
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Hucceprantom NpoaHaJ13MpOBaHbl HOPMBI 0 CMSATYaIOLIMX
ODCTOSITENBCTBAX B YrONOBHBIX 3aKOHAX —3apyOeKHbIX CTpaH, NOpH I3TOM
COBEPLICHHO ~ CrpaBeUIMBO  0coboe BHUMAHME YJeJIEHO CTpaHam, paHee
BxoamBuwuM B coctaB  CCCP, wumeromm Haubosee OIM3KHE HOPMBI O
CMATHAKOLIMX 00CTOATENBCTBAX K aHal0rMuHOi Hopme YK P®D.

M3yuenne MaccuBa CMSATYaloLHX Haka3aHHe 00CTOSITENBCTB,
cozepxawmmxes B 500 npurosopax, mo3BojiMiio AHCCEPTAHTY ONPEIEIUTh MECTO
CMSIMYAIOMMX  OOCTOATENBCTB, HE MNpPEdYCMOTPEHHBIX B YrOJOBHOM 3aKOHe, B
CHCTEME CMATYAIOLINX OOCTOATENBCTB KaK BTOPOCTENEHHBIX MO CPABHEHHIO C
THIIOBBIMH 0OCTOSTEILCTBAMH, YKa3aHHbIMU B 4. | cT. 61 YK P®, 1 oTHOCSIMXCS
TOJIBKO K JIMYHOCTH BUHOBHOTO.

[lpakTHyeckyio M TeopeTHYeckylo 3HAYHMOCTH HMEET BBIBOA O TOM, YTO
CMATYAIOWME  OOCTOATENBCTBA, HE MpPELyCMOTPEHHbIE 3aKOHOM, CIELyeT
Pa3ACATb Ha NBE IPYNMbl: HA XapaKTEPU3YIOUIME IMYHOCTh BAHOBHOTO Yepe3 ero
HEraTHBHOE OTHOIUEHHME K COBEPLIEHHOMY IPECTYIUIEHHIO U B CBSI3H C 3THM
YMEHBIIAIOLINE CTEeNeHb OOILECTBEHHON OMACHOCTH BUHOBHOTO (MPH3HAHUE BHHBI,
packagHHe B CONGSHHOM,  4YaCTH4YHOEe  J0OpOBONBHOE  BO3MELUEHHE
MMYIIECTBEHHOrO yiuepba W 1p.), a TaKKe Ha ColepiKallie WHble NaHHBIE O ero
THYHOCTH, KOTOPEIC CYZ yYMTBIBAET W3 COOOpakeHHMi rymaHu3Ma (mpecTapesnbiii
BO3pacT BMHOBHOIO, HallMuMe HA WXXIMBEHHM OJIM3KUX POJCTBEHHHKOB, MIOXOE
COCTOSHHE 310POBBS MOACYAUMOTO H JIp.). OAHAKO aBTOP CIIPABEMIMBO MPHXOLUT
K BBIBOZY O TOM, YTO B OOJIBIIMHCTBE CIIy4YaeB y4deT CMSTYaroluX 0BCTOSATENBCTB,
HE TMPEIyCMOTPEHHBIX 3aKOHOM, XapaKTEePU3YIOLIWX WHBIE NAaHHBIE O JUYHOCTH
BMHOBHOTO, HOCHT (hOpPMANbHBIA XapaKTep, B CBA3M C YeM BbI3bIBACT COMHEHME
000CHOBaHHOCTh HX Y4YeTa HMEHHO B TAKOM KAa4ecTBe, a He B KAUeCTBe JaHHBIX O
JIUMHOCTH BHHOBHOTO (MMEET YIOBIETBOPHTENBLHYIO XapaKTepPHUCTHKY IO MECTy
paboThl, MOJIOAOH BO3PACT, HE COCTOMT Ha yuere y Bpaya-TniciX1aTpa W Bpaya-
HapKoJIora, 3aHMMAETCs OOILECTBEHHO MOIE3HBIM TPYIOM H p. ).

B nauccepraumu  mpemmaraiotcs  ycnosus MPUMEHEHUSI  HEKOTOPBIX

CMsAr4aromx OGCTOﬂTeHbCTB, H€ YKa3aHHLIX B 3aKOHe. Hanpumep, aBTOp CYUTAET,
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4TO  YYHTBIBATH B  KAQ4YeCTBE CMSryalollero 0O0CTOSTENLCTBA — «YACTHUHOE
00pOBOJIbHOE BO3MELUEHHe MMYILECTBEHHOTO yiepba MM MOpalbHOTO Bpejiay»
CICAYeT JMUIb B TeX CJy4asX, KOrjJa pa3Mep Takoro BO3MELIEHMS SBISETCS
SHAUMTELHBIM 110 OTHOLICHHIO K TMOJHOMY pa3Mepy NpHYMHEHHOro Yyiiepba
(Bpena), a «4acTHYHOE MNpHU3HAHHE BHUHB» OTHOCHTH K  CMSCYAIOLIMM
0DCTOATENLCTBAM, €C/IM HENpU3HAHHAS YacTh BUHBI HE MOIJA MOBIMSTH Ha
KBATH(QHKALMIO COBEPIIEHHOrO BHHOBHBIM TPECTYILICHHS

3acnykMBaeT  BHHMaHMs  yTBEpKICHHE aBTOpa 0 HEOOXOAMMOCTH
3aKpeIJIeHHs Ha 3aKOHOJATENIbHOM ypOoBHE 00s13aTeIbHOCTH MOTHBHUPOBKH y4eTa
CMAMYAIOIMX  HaKa3aHHe OOCTOATENBLCTB, He MPeILyCMOTPEHHBIX POCCHHCKHM
YTOJIOBHBIM 3aKOHOJATENILCTBOM, ISl HCKIIOUEHHS! UX (JOPMAILHOTO MPUMEHEHHS
CYAaMH.

B wensx cosepiiencTBoBanus cyaeGHONH NMpaKTHKM B paccMaTpHBaeMOi
cepe Ha OCHOBE CHCTEMHOTO MCCIENOBAHHSI YrOJNOBHOTO 3aKOHOAATENbCTBA
Poccuiickoit  Denepaunu, Marepuano cyneGHOH NpPakTHKH | Hay4YHOMH
JINTEpaTypbl AMCCEPTAHTOM paspaboTaHa aBTOpckas mMoaesis Hopm Obeid yacTy
YK PO, peryaupyromux cojepxaHue W MOPSIOK ydeTa CMSTYAIOLIMX HaKa3aHHe
00cTOATENLCTB. B 4acTHOCTH, MpeiokeHbl HOBblE PENAKLHH [, «I», «K» 4. |
cT. 61 YK PO u u. 2 Toii xe craThu; 4. 6 cT. 15, 4. 2 ¢T. 64 u u. 2 ct. 73 YK PO, B
YaCTH, KacaloOLIEHCs —CMSrYaloIMX  0OCTOATENbCTB. I[IpeasiokeHsl  Takke
JIOTIONHEHHUSL M M3MeHeHus B nocraHosneHue [lnemyma Bepxosnoro Cyna
Poccuiickoii Menepaunn ot 22 nexabps 2015 r. Ne 58 «O npaktuke Ha3HaueHus
cyﬂahuiPoccnﬁcxoﬁ<DenepauHH)T0n03Hon>Haxa3aﬂuﬂ»(nn.28,30,48)

OcHOBHBIE TONOXEHHS M BBIBOABI M3nokeHbl E.B. IlluMaHoBHY B
TPMHAZUATH HAyYHBIX MyONMKALMAX, MATh M3  KOTOPBIX pa3MelleHbl B
peLEeH3upyeMbIX Hay4YHBIX KypHanax, PEKOMEHIOBaHHBIX Briciueii
aTTeCTALHOHHON KOMHMCCHEH NpH MUHUCTEPCTBE HAYKM M BBICLLIErO obpa3oBaHus
Poccuiickoit Menepauun aist ony6iMKOBaHHS OCHOBHBIX Hay4YHbIX pe3yJbTaTOB

JAUccepTaumni.



2]

Ha ocHOBaHMM H3JI0)KEHHOIO CUMTAIO, YTO aucceprauus E.B. IlInmanosuy
«Cmsiryaioe HakazaHue oOCTOATENbCTBA, HE MpeslyCMOTPEHHbIE POCCHHCKUM
YTOJIOBHBIM 3aKOHO1aTEJILCTBOM rnpeacTasisieT coboit Hay4HO-
KBaTH(UKALMOHHOE HCCIEOBAHNE, B KOTOPOM COJIEP)KUTCSl pelleHue 3ajady,
UMEIOWMX  CYLIeCTBEHHOE  3HAYeHWe JUIsi  TEOpHH  YroJOBHOrO  IpaBa,
3aKOHOTBOpYECTBA M CJEJCTBEHHO-Cy1eOHOM mnpakTikd. Pabora cooTBeTcTBYeET
TpeOOBaHMSAM, NPEAbSBISEMbIM K JUCCEPTALMAM HA COMCKAHME Y4EHOH CTerneHH
KaHAMJaTa HOPUAMYECKHX HAyK, B CBS3M C 4eM MO)KeT ObITh NpeacTaBlieHa K
3ammte, a ee asrop IllumanoBuu Enuzasera BnagnmupoBHa 3aciyKuBaer
MPHUCYXKACHHS YYEHOH CTENEeHHW KaHIuAaTa IOpUAHYECKUX HAyK MO CreLHalbHOCTH

5.1.4. YronoBHO-NpaBoBbIE HAYKH.

HauanbHuk penakuMoHHO-U31aTeNLCKOro oTaeNa
(benepanbHOro rocy1apcTBEHHOrO Ka3eHHOrO
00pa3oBaTeIbHOrO YUpesKJeHHs! BBICLIEro 06pa3oBaHUs!
«Omckas akagemust MUHKHCTEpCTBA

BHYTpeHHMX nel1 Poccuiickoii Depepaunmy»

JIOKTOp IOPUAHYECKHX HaYK, podeccop % A.A. HeuenypeHko

« Z7» cenrabps 2023 r.

644092, r. Omck, yn. Komaposa, 1.7.
Tenedon: 89139664152 E-mail: nechepurenko_oma@mail.ru
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